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P R O C E E D I N G S 1 

JUNE 1, 2010                                      1 0:05 A.M. 2 

  MS. REILLY:  Good morning.  On behalf of the Stat e 3 

Auditor, I would like to thank all of you for being  here 4 

today and taking interest in this very important pr ocess.  I 5 

am Sharon Reilly, Chief Counsel, and with me today is Steven 6 

Russo, our Chief of Investigations, and Donna Nevil le, our 7 

Associate Chief Counsel.   8 

  As you know, the purpose of today’s meeting is to  9 

receive public comment about Draft Regulations that  have 10 

been posted on our website.  I hope you have all ha d a 11 

chance to review them and we look forward to your c omments.  12 

Also, in addition to taking public comments here, w e have 13 

comment cards in the back if you are interested in providing 14 

a written comment, but it must be turned in by the end of 15 

the meeting for us to be able to consider it.  So, with that 16 

said, I think I am going to turn it over to Steven Russo 17 

right now, who is going to talk a little bit more a bout the 18 

logistics of receiving the comments and an overview  of the 19 

Regulations.   20 

  MR. RUSSO:  Thanks, Sharon.  I would also like to  21 

welcome everyone to this hearing on our second phas e of 22 

Regulations to implement the Voters 1 st  Act.  On April 16 th , 23 

2010, we issued for public comment Proposed Regulat ions 24 

regarding the final phase of the application proces s, the 25 
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establishment of the Commission as an independent b ody, and 1 

the restrictions on the activities of Commissioners , once 2 

they are appointed.  We have been receiving public comments 3 

throughout this period from April 16 th  to today, with today 4 

being the deadline, the final day that we will be r eceiving 5 

public comment on the proposed Regulations.  As Sha ron 6 

mentioned, we have information packets located at t he back 7 

of the room regarding our Proposed Regulations.  Al so, for 8 

those of you who are watching us on the Internet, t he 9 

information contained in the information at the bac k of the 10 

room is also available on the Regulations page of o ur 11 

website.   12 

  At this morning’s hearing, we would like members of 13 

the public to make oral comments to us regarding th e 14 

regulations.  In making your comments, we would ask  you to 15 

be as specific as possible in what you have to say about the 16 

Regulations, to start by stating your name, and if you do 17 

not like something about the Regulations, if you co uld give 18 

us suggestions for how you think the Regulations sh ould be 19 

written, that would be helpful.  It is one thing to  say, 20 

“Well, I don’t really like what you’ve written here ,” that 21 

is fine, we certainly want to hear that, but what i s most 22 

helpful to us are any suggestions that you have for  how the 23 

Regulations can be written differently.  In respons e to your 24 

comments, members of the panel may ask questions to  try to 25 
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better understand the nature of your comment, or al so to 1 

probe perhaps for solutions to any concerns that yo u might 2 

raise.   3 

  We are still accepting written comments throughou t 4 

today, until 5:00.  As Sharon mentioned, we have wr itten 5 

public comment cards at the back of the room for yo ur 6 

convenience, so if you do not want to make an oral 7 

presentation to us, but you want to make some comme nt about 8 

the Regulations, you are welcome to fill out one of  those 9 

cards and submit the card to us, or to otherwise pr ovide us 10 

with written comment.   11 

  For anyone watching on the Internet, again, it is  12 

not too late, you can still provide comment today, but it 13 

must be received by 5:00 today.  You can provide yo ur 14 

comment by e-mail, by e-mailing Voters1stAct@Auditor.ca.gov , 15 

or you can fax your comment to us at (916) 319-9295 .  And if 16 

you did not get that information, you can certainly  go to 17 

our website and see that contact information there under 18 

“Contact Information.”   19 

  After receiving all of your comments regarding th ese 20 

Regulations, we will, as we see necessary, draft re visions 21 

to the Regulations.  We would hope that, if we are going to 22 

revise the Regulations, we will put forward those r evisions 23 

later this month.  When we revise the Regulations, we will 24 

post the revised Regulations on our website and we will also 25 
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open up another 15-day comment period for you to te ll us 1 

what you think about any revisions.  With our Revis ions, we 2 

intend to post a Memorandum to explain what we did,  or did 3 

not do, and why we did that, so you can get an idea  of our 4 

thinking.  And we will have that 15-day comment per iod, but 5 

I would not anticipate a hearing at the end of thos e 15 6 

days, so this should be the only hearing that we wi ll hold 7 

on the Regulations, barring something unforeseen.  And with 8 

that, I have nothing further.  Does anyone from the  panel 9 

have anything to add?  10 

  MS. REILLY:  Just to add to that, today’s hearing  is 11 

limited to the Regulations, the second round of Reg ulations 12 

that we have at the back of the room.  I know there  are a 13 

lot of interesting things about what the Commission  itself 14 

will be doing, but our role is limited to the selec tion of 15 

the Commissioners, so comments need to be limited t o that.   16 

  Okay, Gloria, do you have the sign-in order sheet , 17 

because we are going to be taking comments by sign- in order?  18 

I will give everybody an opportunity to speak, even  if they 19 

have not signed in.  Okay, first up we have Gus.  D id you 20 

want to make any public comments?  No?  Okay, Debor ah?  21 

Okay, I think it says Joan Matthews.  Do you have a ny 22 

comments?   23 

  MS. MATTHEWS:  Will we be allowed to comment as y ou 24 

go through these Regulations?  Or shall we make our  25 
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statements now?  1 

  MS. REILLY:  You should make them now.  And if yo u 2 

could come up to the podium and please state your n ame for 3 

the record.   4 

  MS. MATTHEWS:  Thank you.  My name is Joan Matthe ws 5 

and I am from Tracy, California.  I am a little con cerned 6 

about the training process in the Regulations.  It states 7 

that the first eight chosen randomly will be traine d 8 

separately?  Is that my understanding?  And then th ey will 9 

be trained initially and then the following six wil l be 10 

brought up to speed?  I am not really clear on that  and what 11 

the purpose would be of just designating out the fi rst eight 12 

without using the whole Commission being trained at  the same 13 

time.   14 

  MS. REILLY:  So the idea is for the first eight t o 15 

get the same training as we provided to the Applica nt Review 16 

Panel, so that they have the same training and unde rstanding 17 

re districting when they are selecting the final si x 18 

Commissioners.   19 

  MR. RUSSO:  The focus of the training for the fir st 20 

eight is on selecting the final six.  21 

  MS. MATTHEWS:  Oh, I see.  22 

  MR. RUSSO:  The whole Commission will then, of 23 

course, have to receive training on how to do the a ctual re-24 

districting.  This is just on the selection of the final 25 
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six.   1 

  MS. MATTHEWS:  Thank you very much.  2 

  MS. NEVILLE:  And also, just to respond to your 3 

concern about whether that would be separately or n ot, those 4 

first eight members would receive a considerable am ount of 5 

their training in an open public meeting; that trai ning 6 

would be provided in that format, much the same way  as it 7 

was for the Applicant Review Panel.   8 

  MS. REILLY:  Okay, next on the list we have Astri d 9 

Garcia.  Okay, Gary?  And Trudy, you are probably w ith the 10 

group.  Okay, so if you guys want to present now?   11 

  MS. COPELL [phonetic]:  Good morning, I am Malaca  12 

Copell [phonetic] from California Forward, and I am  here on 13 

behalf of a group of us who will be providing comme nts 14 

today, and I am joined here, and some are in person  and some 15 

were not able to be here, but have signed a letter that I 16 

just submitted to you, and they are California Comm on Cause, 17 

Asian Pacific American Legal Center, California Sta te NAACP, 18 

the League of Women Voters of California, the Natio nal 19 

Association of Latino Elected and Appointed Officia ls 20 

Educational Fund, and the Asian Law Caucus.  And we  want to 21 

start by thanking you all for the opportunity to co mment on 22 

these Regulations.  We were very impressed by the 23 

thoroughness shown by your staff in developing the 24 

Regulations, and we very much applaud your intent t o 25 
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facilitate the smooth implementation of the Act by filling 1 

in some of the details.   2 

  I am going to ask the members of my group to comm ent 3 

on specific points and, obviously, we will be happy  to take 4 

any questions that you have.  Thank you.  5 

  MS. GARCIA:  Good morning.  My name is Astrid Gar cia 6 

with the National Association of Latino Elected and  7 

Appointed Officials Educational Fund, and thank you  for the 8 

opportunity to share with you some of our recommend ations 9 

and concerns this morning.  As a first point, we ar e 10 

concerned with the regulation which bans the future  public 11 

service of Commissioners; this is in reference to S ection 12 

60815.1(c) through (e).  Specifically, we appreciat e the 13 

importance of shielding Commissioners from politica l 14 

influence; however, we feel that the Regulations, a s 15 

currently written, may be too broad.  Our concern i s the 16 

possibility of losing well qualified candidates in the 17 

Commission who may feel the need to step down or wi thdraw 18 

from the process, and we hope that the following 19 

recommendations will help find the appropriate bala nce going 20 

forward.  So our recommendation is that the 10-year  ban 21 

should apply to City and County government only.  U nder the 22 

proposed regulation, the State Auditor defines publ ic office 23 

of a County or City level as encompassing elected p ositions 24 

on the governing bodies of special district school 25 
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districts, joint powers authority, or other politic al 1 

subdivisions of the state if the boundaries of thos e 2 

entities coincide with, or include at least, one Co unty or 3 

City.  We believe the 10-year ban should only apply  to 4 

positions involved in the overall governance of Cou nties and 5 

Municipalities for the following reasons: the first  is a 6 

clarification of the use of the word “level.”  The drafters 7 

of the Voters First Act intended that the words “Co unty or 8 

City level” only refer to positions involved with t he 9 

overall governance of Counties and Cities.  This is  10 

including, for example, County Board of Supervisors , elected 11 

county executive positions, Mayors, City Council me mbers, or 12 

elected municipal positions.  The State Auditor’s O ffice 13 

defines the words “County or City level,” the way t he State 14 

Auditor has used these words, is in conflict with h ow the 15 

words are commonly used in other California statute s by 16 

California courts.  The California statutes in Cali fornia 17 

courts have frequently used the terms “County level ” and 18 

“City level” to mean only County Government and Cit y 19 

Government.  Due to limited time, I am going to giv e just 20 

one example, but we do highlight several examples i n the 21 

letter that is before you.  So, as an example, the Welfare 22 

and Institutions Code describes the monitoring of S tates and 23 

Counties as monitoring at State and County levels; 24 

specifically, the section provides that the Departm ent shall 25 
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ensure the performance outcomes are monitored at th e State 1 

and County levels, in order to identify the extent to which 2 

the State and Counties have achieved the goal of th e public 3 

law.  So, given that this common usage of the terms  “County 4 

level” and “City level,” with both statutory and ju dicial 5 

authorities, the term “County” or “City” level in t he Voters 6 

First Act should be similarly defined to mean only “County 7 

Government and City Government.”   8 

  The second reason why we feel that the 10-year ba n 9 

should only apply to “City and County Government” i s that 10 

the Special Districts and School Districts have dis tinct 11 

functional characteristics from Cities and Counties ; they 12 

are not in the same government hierarchy as Cities and 13 

Counties.  Cities and Counties are distinguished fr om other 14 

local government entities based on the fact that th ey have 15 

power and authority over a broad range of policies and 16 

services for their residents.  Special Districts an d School 17 

Districts are created with responsibilities for a s pecific 18 

and limited range of policies and services.  The tw o are not 19 

categorized at the same level in California law and  20 

governmental practice.  We see that, in the Califor nia 21 

Constitution, the provisions for the formation and powers of 22 

Cities and Counties are in a completely separate Ar ticle 23 

pertaining to local governments, specifically, whil e the 24 

provisions for governing the formation of School Di stricts 25 
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and Special Districts are generally found in Sectio ns 1 

relating to that specific function or responsibilit y of 2 

those entities.  For example, the California Educat ion Code 3 

addresses the organization of School Districts.  Th e 4 

California Safety Code addresses Fire Protection Di stricts, 5 

and etc.  Furthermore, the U.S. Census Bureau also 6 

recognizes the special nature of School Districts a nd 7 

Special Districts.  The Bureau catalogues local gov ernment 8 

districts to include General Purpose and Special Pu rpose.  9 

General Purpose Governments include Counties, 10 

Municipalities, and Townships, while Special Purpos e 11 

includes Districts that perform limited functions.  Included 12 

in this Special Purpose category are School Distric ts.   13 

  To conclude, I have two additional considerations  14 

for the BSA regarding the ban.  We feel that electe d 15 

positions on County Boards of Education should not be 16 

subject to the 10-year ban because they fall under the 17 

Special Functions Purpose.  While their name includ es 18 

“County,” the formation and governance of County Bo ards of 19 

Education is found in the Education Code, so they a re in 20 

fact Special Districts.  Additionally, the BSA shou ld 21 

eliminate reference to the Joint Powers Authority a nd other 22 

political subdivisions, language that is found to b e 23 

included in the 10-year ban.  The 10-year ban shoul d apply 24 

to members of the governing bodies of joint powers 25 
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authorities to the extent it applies to the elected  1 

positions they hold with the entities that are part ies to 2 

such agreements that form the Joint Powers Authorit ies.  3 

Joint Powers Authorities by definition are formed w hen two 4 

or more public agencies enter an agreement to joint ly 5 

exercise their common powers to administer or execu te the 6 

agreement.  California Government Code requires tha t the 7 

composition of Joint Powers Authorities be of offic ials 8 

elected to one or more of the governing bodies of t he 9 

parties to the agreement that created this new body ; thus, 10 

there are no officials who are elected by the publi c to 11 

serve on a Joint Powers Authority, they serve on th e Joint 12 

Powers Authority in the capacity of their previousl y elected 13 

office.  There is no need, therefore, to create res trictions 14 

on service to Joint Powers Authority.   15 

  Additionally, other political subdivisions should  be 16 

removed from the language because it suggests that there are 17 

other local governments that would be covered by th e 10-year 18 

ban and, again, we feel that the 10-year ban should  be 19 

limited strictly to City and County Governments.  T hank you.  20 

  MS. REILLY:  Do any of the panel members have 21 

questions?  22 

  MR. RUSSO:  I have a question.  In your 23 

presentation, you made reference to a Welfare and 24 

Institutions Code Section.  Do you have a citation for that 25 
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section?   1 

  MS. GARCIA:  I do.  It is actually found in your 2 

letter, if you turn to page – give me one second –  3 

  MS. NEVILLE:  It is 10540.5.  Is that the one?  4 

  MS. GARCIA:  Yes, thank you.  That was just one 5 

example.  In the letter, you will find several refe rences 6 

that we make to both the Code and how Boards, as we ll, in 7 

use of the term “City and County level” come in spe cifically 8 

as just “City and County Government.”   9 

  MR. RUSSO:  Okay, I have another question; it is 10 

kind of a broader question.  In your proposal to re strict 11 

City and County level government to just City Gover nment and 12 

County Government, I am trying to understand how, t hen, you 13 

make a distinction in the sense of how the ban shou ld apply, 14 

in that, if you look at certain entities that are n ot City 15 

or County governmental entities, we will say someth ing like 16 

the BART Board of Directors, which incorporates a h uge area, 17 

and wields an awful lot of power, and you have indi viduals 18 

who are elected to office, you could argue that a p erson, 19 

for example, on the BART Board of Directors may hav e more 20 

power than someone who is sitting on a City Council  in a 21 

small City.  And so my question to you is, why shou ldn’t the 22 

ban apply equally to someone in a position like tha t, I 23 

would say again, using the example of BART Board of  24 

Directors, but there are a lot of other examples li ke that, 25 
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why shouldn’t the ban apply equally to someone in t hat kind 1 

of position, as someone who is, say, on a City Coun cil in a 2 

small city of maybe 10,000 people?  3 

  MS. GARCIA:  I mean, I agree with you that the is sue 4 

is complex and we are looking at it in terms of the  language 5 

that is being used to apply broadly, not just for t his 6 

redistricting process, but for future redistricting  7 

processes, as well.  Similarly, I can give you an e xample of 8 

the Los Angeles Unified School District, which is a  School 9 

District.  And, according to the way the definition  10 

currently is, they would be banned, but then the Bu rbank 11 

School District, which is in Southern California, w hich is 12 

much smaller than L.A. Unified, would have more aut hority 13 

and be more of a City level as you have currently d efined 14 

it, and have more power than the L.A. USD, which is  a much 15 

larger government agency, and has a much larger bud get.  So, 16 

I mean, I think there are examples back and forth t hat we 17 

can give.  I think what we are trying to do by givi ng you 18 

these recommendations are just perhaps some bits an d pieces 19 

of information that will help think of when you use  the 20 

words “City” and “County” in a functional way, so l ooking at 21 

government hierarchies as they are consistently use d, and 22 

precedents set by California Code and statutes.  So , I feel 23 

that these are just some recommendations that we ha ve for 24 

you.  We hope that you do take them into considerat ion 25 



 

CALIFORNIA REPORTING, LLC 
52 Longwood Drive, San Rafael, CA  94901 (415) 457-4417 

 

17
 
 

because we have put a lot of time and effort into t rying to 1 

think of ways to address this issue.  We agree that  it is 2 

complex and we thank you for, you know, what you ha ve done 3 

currently, and we feel that we can continue to fine  tune it 4 

with some of these recommendations.   5 

  MR. RUSSO:  Okay, thank you.  6 

  MS. REILLY:  Anymore questions?  Thank you.  7 

  MS. GARCIA:  Thank you.   8 

  MS. SCHAFER:  Hello, I am Trudy Schafer represent ing 9 

the League of Women Voters of California.  And I wo uld like 10 

to make a comment on the discussion you have just h ad about 11 

the first point in our joint letter, and that is th at we 12 

have had a considerable amount of discussion among the 13 

framers of Prop. 11, and our concern as an organiza tion that 14 

was one of the people who participated in the draft ing, 15 

although we were not one of the three proponents as  the 16 

Measure was submitted for Title and Summary, still,  we 17 

became essentially co-proponents very early in the process.  18 

And it was our feeling that “City and County level”  was 19 

intended to be interpreted in the way that Ms. Garc ia talked 20 

about, by a functional understanding and of “County  level” 21 

being basically the county and its various entities , like 22 

Board of Supervisors and the elected County Officer s, and 23 

similarly for Cities.   24 

  I would like to speak to a couple of the points t hat 25 
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are in the joint letter you have got and I found a typo that 1 

we do intend to resubmit the letter, and so we will  correct 2 

that.  But I wanted to speak first to Section 3.  W e will 3 

that, in looking at Section 60858 of the Regulation s, there 4 

should be no requirement for the partisan compositi on of the 5 

vote to elect the Commissioners who serve in the po sitions 6 

of Temporary Chair and Vice Chair for the meetings held by 7 

the first eight Commissioners.  Our general feeling  was 8 

that, although under the proposed 60858(e), the Tem porary 9 

Chair and Vice Chair must be elected by the first –  it is 10 

spelled out – the affirmative vote of five of the f irst 11 

eight Commissioners, and that it would be specified  that at 12 

least two of those affirmative votes come from Comm issioners 13 

registered with the largest political party, from t he second 14 

largest political party, and one who is not registe red with 15 

either of those.  We are concerned mostly about mak ing sure 16 

that the process goes very quickly and smoothly as the eight 17 

select the six.  And we are concerned that that man date for 18 

the vote would unduly delay the selection of the in dividuals 19 

who will preside over the meetings because of the t ime 20 

needed to obtain the consensus of the five Commissi oners 21 

with that requisite partisan composition.  We point  out that 22 

the eight Commissioners will have a relatively shor t time to 23 

carry out the tasks that they have been assigned in  24 

selecting the remaining six, including conducting m eetings, 25 
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reviewing application materials, obtaining addition al 1 

information about Applicants deliberating and votin g, and so 2 

in order for them to conduct business as expeditiou sly as 3 

possible, we think that there need not be that part isan 4 

breakdown.   5 

  I would point out that we do agree that, in the 6 

middle of proposed Section 60858(e), there is the 7 

requirement that the Chair and the Vice Chair, this  8 

Temporary Chair and Temporary Vice Chair, be from d ifferent 9 

political parties, and we do feel that that does be long in 10 

the regulation because that is in keeping with the overall 11 

partisan balance that was a major part of Prop. 11’ s 12 

framing.  13 

  MS. REILLY:  So before you move on to your next 14 

point, I am going to ask the panel members if they have any 15 

questions.  16 

  MS. NEVILLE:  I do not, thank you.  17 

  MR. RUSSO:  No, I do not.  18 

  MS. SCHAFER:  All right, thank you.  And then I 19 

would like to skip to Section 6.  This has to do wi th 20 

proposed Regulation 60804.1, that the State Auditor , we 21 

feel, should more narrowly define the appointed off ices 22 

subject to the five-year ban on Commissioner servic e after 23 

they have served as Commissioners.  We believe that , 24 

generally speaking, the proposed regulation is too broad in 25 



 

CALIFORNIA REPORTING, LLC 
52 Longwood Drive, San Rafael, CA  94901 (415) 457-4417 

 

20
 
 

restricting Commissioners from activities that they  can do 1 

in those five years after they have served, or afte r they 2 

have been appointed.  On the one hand, of course, t here is 3 

the importance of shielding Commissioners from poli tical 4 

influence and we believe that is a very important g oal; on 5 

the other hand, we also want to prevent the prohibi tion from 6 

public service where there is no meaningful risk of  undue 7 

political influence.  And so, in weighing those two , both 8 

necessary goals, we felt that the way 60804.1 is wr itten, 9 

that it is too narrow in its definition of what app ointed 10 

offices can be served in by a Commissioner, after t hey have 11 

been serving.  First and here is where there is a t ypo in 12 

the version you have, under 60804.1(b), that should  be 13 

“one,” one criterion for determining the appointed offices 14 

subject to the five-year ban is whether the office holder, 15 

in the words of the proposed regulation, “is appoin ted by 16 

any elected County or City Official.”  And we recom mend that 17 

the five-year ban cover only offices appointed by m embers of 18 

the County Board of Supervisors, Mayors, or City Co uncil 19 

members.  We think that this parallels the prohibit ion at 20 

the Federal and the State level under the other pro posed 21 

Regulation 60804.1(a), where only positions appoint ed by the 22 

Governor, a member of the State Legislature, or a m ember of 23 

the Board of Equalization are subject to the five-y ear ban.  24 

Then, in addition, looking at 60804.1(b)(iii), we a re 25 
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concerned that that may define the appointed office s subject 1 

to the five-year ban too broadly, and we, in this c ase – 2 

maybe I should refer to the wording – part (b)(iii)  says 3 

that one of the requirements would be that a public  office 4 

entitles the office holder to do either or both of the 5 

following:  make governmental decisions, either or both 6 

that, or receive compensation of a given level amou nt 7 

greater than $5,000 per year, or per diem payments at a rate 8 

greater than $100 per day.  And we could come up wi th 9 

examples of how that is too restrictive; for exampl e, the El 10 

Pueblo Board of Commissioners in Los Angeles govern s the El 11 

Pueblo de Los Angeles Historical Monument, which is  a 12 

department within the City of Los Angeles.  It is a  tourist 13 

destination owned by the City, El Pueblo is, that h as 14 

museums, historic buildings, retail vendors, and th e Mayor 15 

of Los Angeles appoints the Commissioners.  So, acc ording to 16 

the earlier part of the Regulation, this is an offi ce that 17 

would be affected.  The El Pueblo Board has the aut hority to 18 

make some, but not all, departmental decisions, so we feel 19 

it does satisfy the aspect of making these governme ntal 20 

decisions.  Many of those can be, and in fact have been, 21 

overturned by the Los Angeles City Council, but sti ll, it 22 

does seem to comply with that first section.  Altho ugh the 23 

Pueblo Board does not have broad powers within the City of 24 

Los Angeles, and the Commissioners are not compensa ted for 25 
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their service, by the way that the regulation is wr itten, a 1 

redistricting Commissioner would be ineligible to h old that 2 

office during the five years following his or her 3 

appointment to the redistricting Commission.  And w e think 4 

that is broader than the Act intended.  I will be f ollowed 5 

by a representative, well, the representative you h ave heard 6 

from, Analeyo [28:33], who will describe another va riation 7 

of their opinion about this.  I think part of what is 8 

difficult is that it is the sort of thing of trying  to 9 

approve a negative, coming up with a case where if you made 10 

the change to requiring that both the government de cisions 11 

and being compensated are needed, it is trying to f ind 12 

examples where, well, examples of Commissions where  one or 13 

both apply, that would be obviously too broad or na rrow, 14 

where the regulation would be just the right amount  of 15 

breadth.  And given that that is hard for us to do,  hard to 16 

come up with examples on both sides, we feel that i t would 17 

be better to take a different approach, entirely.  18 

  MS. REILLY:  Okay, do the panel members have any 19 

questions?   20 

  MR. RUSSO:  No.  21 

  MS. NEVILLE:  No, thank you.  22 

  MS. REILLY:  Okay, thank you.  23 

  MS. SCHAFER:  Thank you.  24 

  MS. GARCIA:  I just wanted to comment on two 25 
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footnotes that are in the letter, the first regardi ng the 1 

first point made by my colleague, which is Item 3.  In 2 

addition to what has been stated, the NALEAO Educat ional 3 

Fund believes that, unless clearly compelled by the  Act, 4 

there should be no requirements mandating the parti san 5 

composition of the group of Commissioners needed to  take a 6 

particular Commission action.  We believe that such  mandates 7 

encourage Commissioners to view themselves as 8 

representatives of particular political parties or 9 

affiliations when serving on the Commission, and th at their 10 

decisions must reflect their affiliations.  We do n ot 11 

believe that this furthers one of the goals of the Act, 12 

which is to minimize undue partisan influences over  the 13 

conduct of the Commissioners.  And then, the second  footnote 14 

I wanted to add is regarding Item 6, which is that the State 15 

Auditor should more narrowly define the appointed o ffices 16 

subject to the five-year ban on Commissioner servic e, and it 17 

is taking up your recommendation for language sugge stions, 18 

and so in this point, the NALEAO Educational Fund i s joined 19 

by the Asian Pacific American Legal Center in our 20 

recommendation that the State Auditor delete the ph rase 21 

“either or” in the proposed regulation, which is Se ction 22 

60804.1(b)(iii).  We believe that, for an appointed  office 23 

to be subject to the five-year ban, the office must  entitle 24 

the officeholder to both make governmental position s and 25 
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receive a minimum amount of compensation.  Unless a n office 1 

holder is entitled to do both, we do not believe th at he or 2 

she is likely to be subject to the type of undue po litical 3 

influence which the Act intends to prohibit.   4 

  MS. REILLY:  Okay, do the panel members have 5 

questions?   6 

  MR. RUSSO:  I have a question on partisan breakdo wn 7 

of the eight, when they take action.  Certainly som ething we 8 

looked at was the fact that, in the initiative itse lf, when 9 

it takes about actions taken by the entire Commissi on, 10 

specifically the adoption of maps, that there is a very 11 

specific partisan breakdown that is required, or a minimum 12 

partisan breakdown that is required, to ensure that  the 13 

actions of the Commission are truly bipartisan; tha t is to 14 

say, that it is not a situation where the two parti es are 15 

ganging up on a third, and so forth.  And so I am i nterested 16 

in how you square those two things in the sense tha t, I 17 

mean, I hear your comment about it is important tha t the 18 

members of the Commission not see themselves as 19 

representatives of a political party, and we would certainly 20 

want that to be the case for the entire 14 members,  but we 21 

are seeing in the Act that there is this partisan b reakdown 22 

in the Act, itself, for the full Commission.  So wh y, then, 23 

should we have a different set of rules for when th e eight 24 

are acting, in order to select the six, which will affect 25 
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the bipartisanship of the entire Commission, once i t is 1 

formed?   2 

  MS. GARCIA:  I guess we believe in the ability of  3 

the Commissioners to be able to set aside their par tisan – 4 

their party memberships, and to be able to look at the whole 5 

process, not through a partisan hat which the Act r equires 6 

for the 14, but when the eight are being selected, to 7 

emphasize that, by having the partisan make-up for the 8 

composition, I think it is reemphasizing.  So it is , as you 9 

see, something that our group went back and forth o n, and we 10 

came out on the side that we feel, for this section , that 11 

part would create kind of an undue political party 12 

affiliation very early on in the process.  So that is where 13 

we came out on the issue.  14 

  MR. RUSSO:  Okay, thank you.  15 

  MS. NEVILLE:  I had a question about the discussi on 16 

that we were having about the definition of “appoin ted 17 

offices” and this issue of “either or both,” and I 18 

appreciated the example that Trudy Schafer provided .  Do you 19 

have any other examples that you could provide that  would 20 

illustrate the implications of the proposed definit ion?  21 

  MS. GARCIA:  We could definitely look into it and  22 

get back to you on that.   23 

  MS. REILLY:  Okay, anymore questions?  24 

  MR. RUSSO:  No.  25 



 

CALIFORNIA REPORTING, LLC 
52 Longwood Drive, San Rafael, CA  94901 (415) 457-4417 

 

26
 
 

  MS. REILLY:  Okay, thank you.   1 

  MS. COPELL [phonetic]:  Malaca Copell from 2 

California Forward, and I wanted to speak to Point 2 in the 3 

letter.  Under the proposed 60815(d) and (e), the 1 0-year 4 

ban applies to any elected office of County Governm ent or 5 

office of City Government.  Arguably, this would pr ohibit 6 

service with quasi-governmental entities such as lo cal, 7 

county, or city neighborhood councils.  And we want ed to say 8 

that we do not believe that it was the intent of th e Act 9 

that the State Auditor intend to prohibit service w ith 10 

quasi-governmental entities, and we recommend that the State 11 

Auditor clarify this in the Final Regulations.   12 

  MS. REILLY:  Do we have any questions?  Okay.   13 

  MS. PIERCE:  Good morning, I am Emily Pierce with  14 

California Common Cause.  I am going to be addressi ng Point 15 

4 in the letter.   16 

  MS. REILLY:  Okay.  17 

  MS. PIERCE:  And this is on Regulation 60860.  Wh at 18 

we are concerned with is the section of the regulat ion that 19 

states that the first group of Commissioners can in quire 20 

about or seek additional information from the Appli cants, 21 

including written responses to questions and interv iews.  22 

While we certainly agree that the Applicants should  be 23 

required to provide additional information, that th at 24 

information may be necessary to the selection, we a re 25 
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hopeful that regulations can be put in to provide f or a 1 

respectful process.  It is our fear that a single 2 

Commissioner might be able to press for questions t hat are 3 

outside of the sort of realm of what an Applicant s hould 4 

have to provide, and that by requiring unreasonable  written 5 

responses, or unreasonable interview questions, a p otential 6 

Applicant might be discouraged from retaining the s eat.  We 7 

are hopeful that, as a minimum safeguard, the Commi ssioners 8 

should only be able to request information that is 9 

reasonably relevant to the Application at that time .   10 

  MS. REILLY:  Okay.  Do the panel members have any  11 

questions?  12 

  MR. RUSSO:  No.   13 

  MS. PIERCE:  And then, for Point 5 in the letter,  14 

which is Section 60858, and this is our concern tha t there 15 

be a smooth transition for the first eight Commissi oners, so 16 

that they are able to hit the ground running, given  the 17 

short time period that they have.  We were hopeful that some 18 

kind of facilitator could be brought into the proce ss at 19 

that time, and we believe the BSA’s intent to assig n legal 20 

counsel at that initial meeting will fill that role  and meet 21 

the need we see for knowledgeable facilitation and 22 

leadership during those initial meetings.  We also note that 23 

the Regulations provide for a Temporary Chair and a  24 

Temporary Vice Chair to be appointed, and we would like to 25 
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suggest that different titles be used, which is “Mo derator” 1 

and “Vice Moderator,” given that this is a transiti onal 2 

role, until the full 14-member Commission is conven ed.  We 3 

want to be able to give all 14 members a fair oppor tunity to 4 

be considered for those Chair and Vice-Chair positi ons, and 5 

by giving them different names, it would sort of en sure that 6 

fairness moving forward.  7 

  MS. REILLY:  Do the panel members have any 8 

questions?  9 

  MR. RUSSO:  No.  10 

  MS. NEVILLE:  No.   11 

  MS. REILLY:  Thank you.   12 

  MS. COPELL [phonetic]:  That is the extent of the  13 

testimony of our group.  I wanted to thank you agai n.  We 14 

will submit a revised letter by the close of busine ss today, 15 

electronically.  16 

  MS. REILLY:  Okay, thank you very much.  Is there  17 

anybody on this side of the room here that would li ke to 18 

make public comments?  19 

  MR. WALTON:  Good morning.  I am Sam Walton and I  am 20 

here to make a brief comment on the Regulations.  F irst of 21 

all, I would like to say that, you know, once again , I would 22 

like to commend the intense work that you guys have  done, 23 

and the first section of this process has been very  very 24 

effective, and we believe that the second phase is also 25 
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being just as effective.  We had one minor language  1 

clarification that we wanted to propose, and it has  to do 2 

with the actual selection, or the elimination of Ap plicants.  3 

The section we are looking at proposing language to  is 4 

60841(b).  And it describes what happens in Phase 2 , and the 5 

reason we are proposing language there basically sa ys no 6 

candidate -- essentially it says no candidate would  be 7 

eliminated without there being a public vote from t he panel, 8 

which I believe that is the intent.  The reason we are 9 

raising this issue is because, while the regulation  in 10 

subchapter 2 – 60836(e) – it defines what an Applic ant – I 11 

mean, it says that all of the activity relating to an 12 

Applicant would be done in the open.  And Section 6 0801 13 

defines an Applicant as someone who submits an appl ication.  14 

Well, in the first phase, there were people who sub mitted 15 

applications, but they were not included in any kin d of an 16 

open review.  And I am thinking that this next phas e may be 17 

a little more intense, and we could possibly elimin ate that 18 

confusion by simply adding some clarifying language  to 19 

41(b).  20 

  MS. REILLY:  Do the panel members have any 21 

questions?  No? 22 

  MR. WALTON:  So I also prepared a written documen t.  23 

  MS. REILLY:  Great, thank you.  24 

  MR. RUSSO:  That will be helpful, thank you.  25 
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  MS. REILLY:  Thank you.  So is there more public 1 

comment?   2 

  MS. GARCIA:  Just one last one.  An additional po int 3 

that was in the letter that I wanted to highlight f or the 4 

panel, and that is that the definition for paid sta ff, for 5 

any individual Legislators set forth in Section 608 20.1(b) 6 

should be amended to include only those persons who se duties 7 

of employment are related to seeking and holding le gislative 8 

office, as a distinction we wanted to make in the l anguage.  9 

  MS. REILLY:  Okay.  10 

  MR. RUSSO:  I have a question with that because, how 11 

is it any different if a person is on the payroll o f a 12 

member of the Legislature, in that Legislator’s cap acity as 13 

a member of the Legislature vs. owning a private bu siness?  14 

In both instances, it seems like the individual is beholden 15 

to that member of the Legislature for a job.  So ho w is it 16 

that we should – why would we want to make a distin ction to 17 

say it is okay for a Commissioner to take money fro m a 18 

member of the Legislature for doing no work in a co rporation 19 

vs. working as a member of a legislative staff?  20 

  MS. GARCIA:  Yeah, I think the other extreme we w ere 21 

looking at is if somebody does landscaping for the house of 22 

a Legislature, according to the current language, t hat would 23 

be restricted, as well.  And so we were trying to f ind the 24 

appropriate balance of the two, so perhaps, you kno w, that 25 
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was one suggestion that we gave is, by making the l anguage 1 

just “seeking and holding legislative office” to ma ke that 2 

distinction because, I agree, I think it could be b oth 3 

extremes, but just as it is currently written, it c ould be 4 

the other way, as well.   5 

  MR. RUSSO:  I hear your comment, thank you.  6 

  MS. GARCIA:  Thank you.   7 

  MS. REILLY:  Is there anyone else on this side of  8 

the room that would like to make a public comment?  How 9 

about this side of the room?   10 

  MR. WRIGHT:  Good morning.  I am Jim Wright, a vo ter 11 

from San Jose.  This document has been forwarded to  Ms. 12 

Gamino [phonetic] previously, so this is a copy tha t is in 13 

your hand.  I had a few comments about things, ques tions 14 

that are raised in that document that perhaps I wou ld like 15 

to highlight.  And I know, Steven, we have had a di scussion 16 

about a couple of these things before, too.  In 608 04, the 17 

reference to “State” and “Federal” offices needs to  be 18 

segregated.  They are kind of lumped together the w ay it is 19 

written and there are differences between how they should be 20 

handled relative to members of the Legislature, mem bers of 21 

Congress, and segregating the wording might help th ere.  22 

Furthermore, I feel that all Federal offices need t o be 23 

included when we are talking about appointments or the 24 

elected members of any of the three branches.  They  are 25 
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political by nature because they are high level off icials 1 

working for the Government.  They are serving at th e 2 

pleasure of the Government and could be persuaded, that 3 

might be a way something needs to be done.  Moving on to 4 

60820, I think you need to add the paid staff of al l of the 5 

Federal branches, as well.  Again, they are people that 6 

could be influenced because they are employees of t he 7 

Federal Government.  60853, there is no mention in there of 8 

issuing or having the new Commissioners swear to an  Oath of 9 

Office, I believe the State requires that and it pe rhaps 10 

should be mentioned.  In 60858 – (c), in particular  – the 11 

quorum is really not defined and needs to be in the  2-2-1 12 

pattern, from the largest 2 to the next largest, an d one 13 

from the other category.  And I feel strongly that we do 14 

need to continue that distribution throughout all o f the 15 

really important votes that the Commission will tak e.  One 16 

of the previous speakers made a comment about it be ing a 17 

slow process to get consensus, to get that kind of an 18 

agreement, to get things rolling for the Temporary Chairman 19 

and Vice Chairman, maybe we ought to think about ha ving an 20 

escape clause to prevent a deadlock.  Perhaps the A uditor 21 

could provide a temporary Moderator in order to mak e sure 22 

that things continue to flow within the Commission,  just a 23 

thought.  In 60858(e), there is a mention that the Chair and 24 

Vice Chair need to be from different parties.  I th ink what 25 
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you mean is from different groups; in other words, one of 1 

them should be from the largest party, one from the  next 2 

largest party, one from the other category.  The po ssibility 3 

here is that both of them could be from minority pa rties.  4 

In 60859, again, Federal, Executive and Judicial Br anches, I 5 

believe, need to be included in the exclusions.  In  60860, 6 

add a suggestion that the review of candidate inter view 7 

videos is an option to the eight, when they are try ing to 8 

pick the six.  That is just another piece of inform ation 9 

that contributes to their ability to make an inform ed 10 

decision.  In 60860, some things need to be added.  First of 11 

all, informing a slate and putting it into the pool  of 12 

slates to be considered, the one that is selected f or a vote 13 

from that pool needs to be done on a random basis, maybe not 14 

as elaborate as we have done with the Bingo machine , but 15 

somehow first in, first out does not work, it needs  to be 16 

select one randomly and subject that to a vote.  Se condly, 17 

any slate receiving five affirmative votes in the 2 -2-1 18 

pattern is the final slate, and all others need to be 19 

discarded.  And I think that needs to be mentioned in the 20 

Regulations.  In 60860(g), the slate winning approv al is 21 

final and all other slates be disregarded.  In 6086 0.1, I 22 

named a new one for you, “training of the remaining  six in 23 

how to proceed with meetings” needs to be equivalen t to that 24 

training that was given to the initial eight, and t here is 25 
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no mention in these Regulations of training the add itional 1 

six.  I understand that all 14 need to be trained i n how to 2 

go about doing the act of redistricting, but runnin g 3 

meetings, the open meeting law, things of that natu re, that 4 

are necessary for the first six, the final eight ne ed to 5 

receive the same training.  Another new one, “60860 .2,” I 6 

called it, selection of Permanent Chair and the Per manent 7 

Vice Chair with nine votes in a 3-3-3 distribution.   Okay, 8 

again, I think that is very important, that we get consensus 9 

across the board, at least the appearance of consen sus 10 

across the board, and that we have got the people w e want to 11 

have as the Chairman and Vice Chair.  A lot more in formation 12 

in the document that I provided, but these are some  of my 13 

reasons and some of the things I wanted to highligh t.  Do 14 

you have any questions?  15 

  MS. REILLY:  Thank you.  Do we have any questions ?  16 

  MR. RUSSO:  No.  17 

  MS. REILLY:  No? 18 

  MS. NEVILLE:  I just had a couple of questions.  One 19 

of the proposals that you suggested was this notion  of 20 

randomness, and the voting on the slates, and I wan ted to 21 

ask if you could speak to that a little bit more an d explain 22 

the rationale for proposing that.  23 

  MR. WRIGHT:  Well, what the regulation states is 24 

that any of the members, any of the eight members o f the 25 
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Commission, may propose a slate of six names, okay,  and the 1 

slate is an entity all by itself, okay, must be vot ed on as 2 

a slate, not as individuals, and that is fine, that  works 3 

great.  Let’s say that four of the members each hav e 4 

submitted a slate, and those four are on the table.   Now, 5 

which one do you address first?  Which one do you d ebate 6 

first, okay, and that is where randomness, I think,  should 7 

come in.  The four are shuffled, and pick one off t he top of 8 

the pile, number them, put the numbers in a hat, pi ck a 9 

number from the hat, something like that.  10 

  MS. NEVILLE:  And so why would randomness be 11 

preferable to the way in which a state body would f unction, 12 

where the four possibilities would be laid on the t able, and 13 

then the body would sort of use Robert’s Rules of O rder to 14 

decide which of those options to take up first for 15 

consideration, where there would be a kind of delib erative 16 

process among the members?  17 

  MR. WRIGHT:  Certainly an option, and that leads to 18 

competitiveness, both among the people proposing th e slate, 19 

and among the people who are contained within the s late.  20 

Personally, I would rather see things handled, “Let ’s focus 21 

on one, and is this the one that we want?  If we do n’t want 22 

it, then discard it and move on to another one.”   23 

  MS. NEVILLE:  I see what you are saying now.  24 

  MR. WRIGHT:  Rather than, “Oh, A vs. B,” and a lo t 25 
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of discussion.   1 

  MS. NEVILLE:  I see what you are saying, so you 2 

would randomly select the first one that you might consider, 3 

and then it might very well be that there is no sec ond of 4 

emotion to vote on that slate –  5 

  MR. WRIGHT:  Exactly.  6 

  MS. NEVILLE:  -- and then you would proceed.  7 

  MR. WRIGHT:  Or it might fail a vote, and then yo u 8 

move on to another one selected randomly.  9 

  MS. NEVILLE:  I see.   10 

  MR. WRIGHT:  I think it – in my mind, it is a fai rer 11 

way to proceed.  12 

  MS. NEVILLE:  I see.  Thank you.  And just one 13 

other, just a comment that I wanted to make just ab out a 14 

couple of the things that you are proposing here be cause, as 15 

Sharon mentioned earlier, one of the things that we  have 16 

worked very hard in these Proposed Regulations is t o be sure 17 

that what we are doing is consistent with the State  18 

Auditor’s authority related to the application proc ess, and 19 

to us that extends up and until the full 14-member 20 

Commission comes into existence and has been select ed.  Once 21 

we get to that point where the full 14-member body exists, 22 

it is a separate independent legal body and we are not 23 

really trying to regulate their activities.  24 

  MR. WRIGHT:  Does it exist before they have been 25 
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sworn in or only after they have been sworn in? 1 

  MS. NEVILLE:  Good question, and usually from the  2 

date of selection, but it is an important point.  A nd just 3 

to be very clear, though, we very much share the co ncerns 4 

expressed here about wanting this transition to be very very 5 

smooth, and we want to make sure that we are doing 6 

everything we can to make sure that the full Commis sion gets 7 

off on solid ground.  8 

  MR. WRIGHT:  And looking at the calendar from the  9 

selection of the first eight, around the 20 th  of November, 10 

they have got 40 days – the 14 have to be in place by the 11 

31st , and you have got two holidays in there.  12 

  MS. NEVILLE:  I know.  13 

  MR. WRIGHT:  Okay, so things have got to move rea l 14 

quick.  15 

  MS. NEVILLE:  Absolutely.  16 

  MS. REILLY:  Right, and we are working with the 17 

Secretary of State’s Office to ensure that there is  a smooth 18 

transition.  The Secretary of State, once the Commi ssion is 19 

formed, the Secretary of State has the authority to  help 20 

them transition into their new role.   21 

  MR. WRIGHT:  Let’s see, will we have a new Secret ary 22 

of State by then?   23 

  MS. REILLY:  I am not sure.   24 

  MR. WRIGHT:  Are they up for election in November ? 25 
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  MR. RUSSO:  I believe that the current Secretary of 1 

State is not termed out, so I think that it depends  on the 2 

result of the election.   3 

  MR. WRIGHT:  Thank you for the time, folks.  4 

  MS. REILLY:  Okay, thank you.  5 

  MR. WRIGHT:  You guys are doing a fantastic job.   6 

  MS. REILLY:  Thanks.  7 

  MR. WRIGHT:  Continue to do a fantastic job.  8 

  MS. REILLY:  We appreciate the support.  Is there  9 

anybody else who would like to make public comments ?  Okay, 10 

we are slated to be open until Noon, so at this tim e we will 11 

take a recess.   12 

(Off the record at 10:59 A.M.) 13 

(Back on the record at 12:00 Noon.) 14 

  MS. REILLY:  At this time, I would like to reconv ene 15 

the meeting, the hearing, excuse me, and seen that the hour 16 

of 12 o’clock has arrived, we will now adjourn.   17 

[Adjourned at 12:01 P.M.] 18 
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